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Fair Labor Standards Act (FLSA)

• FLSA § 3(s)(1)(B): Institutions “engaged in the care of the 
sick, the aged, or the mentally ill” are covered employers. 
Thus, hospitals, residential care establishments, skilled 
nursing facilities, nursing facilities, assisted living facilities, 
residential care facilities & ICF/MR must comply with the 
minimum wage, overtime and youth employment 
requirements of the FLSA.

• Website: http://www.dol.gov/esa/whd

• Other Resources: DOL Field Handbook & Opinion Letters

• FLSA DOES NOT REQUIRE: 

• Breaks or Meal Periods

• Extra Pay for Weekend or Holiday Work

• Vacation or Sick Pay

• Severance Pay
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Minimum Wage Rate

• Non-Exempt Employees Only

• Federal: $6.55 per hour (effective July 24, 
2008 pursuant to the Fair Minimum Wage Act)

• Final increase to $7.25 per hour will take 
effect July 24, 2009.

• 28 States and District of Columbia have 
higher minimum wage rates (Massachusetts 
went up to $8.00 per hour January 2008).

• Texas: Mirrors the FLSA standards

Who Is Covered?

• Covered Employers

• Covered Employees

• IRS, TWC, TWCC, Court Standards & 
More

• Direction, Control and Economic 
Realities
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Special Case of 
Independent Contractors

• Proof of Independent Contractor 
Status

• Necessity of Control and Supervision 
in Regulated Healthcare Environment

• The Costs of Misclassification

TODAY’S AGENDA

• COMPENSABLE TIME ISSUES

• MISCLASSIFICATIONS ISSUES

• JOINT EMPLOYMENT

• CLASS ACTIONS

• BONUS: HOW TO HANDLE A DOL 
INVESTIGATIONS

5

6

Tuesday, October 7, 2008



COMPENSABLE TIME:
“Suffer or Permit” To Work

• Presumption: Time employee is “suffered or permitted” 
to work is compensable, including time that employee 
could not use effectively for their own pursuits

• A “No Overtime” Rule Is Not Enough

• Constructive Knowledge?
• Was the employer in a position to see the employee 

work?
• Can the Resident or Family Member Corroborate 

Work Time?
• Was there too much work performed for regular 

work hours?
• Was there a pattern or practice of employer 

acquiescence to the work?
• Rogue Supervisors?

Unauthorized Overtime or 
Other Hours Worked 

RULE: Employees must be paid for work “suffered or permitted” by the employer 
even if the employer does not specifically authorize the work

1. WATCH IT! If the employer knows or has reason to believe that the employee is 
continuing to work, the time is considered hours worked. 29 CFR § 785.11. 

a. TIP: Treat unauthorized overtime as a performance issue –– not a pay issue. 
Impose appropriate consequences, such as reducing employee’s regular 
schedule for remainder of workweek to eliminate overtime accrual, deduct 
unauthorized overtime from employee’s leave bank, suspend or impose other 
consequences  

3. EXAMPLE: ICF/MR pays nurses an hourly rate. When short staffed, nurses stay 
beyond their scheduled shift to work on consumers’ charts resulting in overtime. 
DON knows additional time is worked but believes no overtime is due because no 
prior authorization to work overtime was obtained as required by company policy. Is 
this correct? No. Nurses must be paid 1.5 time for all overtime hours worked.

4. EXAMPLE:. Hourly office assistant works on facility’s quarterly budget reports. 
Rather than stay late in the office, she finishes the work at home. She does not 
record the hours she works at home, but the office manager knows she is working 
at home. Because the assistant does not ask for pay, the Manager assumes she is 
doing it “on her own” and need not be paid. Is the assistant’s time working at home 
compensable? Yes. The Assistant was “suffered and permitted” to work, so her time 
must be considered hours worked even thought she worked at home and the time 
was unscheduled. 29 CFR § 785.12.
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COMPENSABLE TIME:
“Suffer or Permit” To Work
• Sleep Time

• On-Call Time

• Paperwork

• Training Time

• Travel Time

• Preparatory & Concluding Activities

Portal-To-Portal Act
• No Pay for Walking,Riding or Traveling to the Place 

Where “Principal Activities” Are Performed

• No Pay for Activities that Are Preliminary or Postliminary 
to “Principal Activities”

• BUT Do Pay If Preliminary or Postliminary Activities Are:

• Integrally related to the employee’s principal activity

• Indispensable to its performance

• EXAMPLES: Cleaning Equipment, Donning & Doffing 
Safety Equipment & Clothing, Washing Up

9

10

Tuesday, October 7, 2008



“Work Time” Example:
Donning & Doffing

• U.S. Supreme Court: Time spent walking between 
required protective gear changing areas & 
production areas & waiting to remove gear at end 
of day compensable under FLSA & P2P (Note: Fact 
specific - different facts may yield different 
conclusion)

• But…Time spent waiting to don or walking to 
donning area was excluded “preliminary” activity & 
not payable 

• EXAMPLE: Entering Required Notes Beyond 
Scheduled Shift

“Work Time” Issue: On-Call Duty
(29 CFR §§ 785.11, et seq.)

• RULE: Non-Exempt Employee who is merely waiting to work (versus working 
while waiting) is not paid for “on-call” time.

• WATCH IT! While waiting on-call, employee must be free to pursue own 
pursuits until needed for specific duties. 

• Typically Compensable Time: Employee required to remain at specific 
location or so close to premises that employee cannot use time 
effectively for his/her own purpose.

• Typically Not Compensable Time: Employee required to carry cell phone 
or beeper, or who is allowed to leave message where s/he can be 
reached, is not working (in most cases) while on-call. Freedom to go to 
movies or restaurant during on-call period usually means they are not 
working.

• EXAMPLE: HCS provider has four LVNs who are paid hourly & who rotate 
being on-call each week. They are required to carry a cell phone & be within 
45 minutes of the facility while on-call. They are not paid for time spent 
carrying cell phone but are paid for time spent responding to calls & when 
have go to residence or office. Does this comply with the FLSA?

• TIP: Make sure your on-call policy includes a provision encouraging 
employees to pursue personal activities during the time they are on call but 
not performing any duties.
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“Work Time” Issue:
Trainings & In-Services

• RULE: Attendance at lectures, meetings, training programs and 
similar activities are viewed as working time

• UNLESS…All of the following apply: 

• Attendance is outside of the employee’s regular working hours,

• Attendance is in fact voluntary,

• The course, lecture, or meeting is not directly related to the 
employee’s job, and

• The employee does not perform any productive work during 
such attendance. (29 CFR § 785.27)

• EXAMPLE: Nursing home Administrator says specialized patient 
care training is voluntary, but nursing supervisors expect all 
employees on their units to attend & schedule times for each 
employee to go. Is the time work time?  

“Work Time” Issues:
Meal Breaks

• RULE: Typical meal periods of 30 minutes or more 
are not work time & not compensable

• WATCH IT! Employees must be completely 
relieved from duty

• TIP: If automatically deduct 30-minutes per shift 
for lunch breaks, facility must ensure (& be able 
to prove) that employees are receiving the full 
meal break. (29 CFR § 785.19) Use written policy 
regarding duty-free meal breaks, but still must 
verify actual work time.

• EXAMPLE: An hourly paid Case Manager is allowed 
30-minute meal breaks. Clients and other staff 
frequently interrupt her meal break with requests for 
assistance. Must she be paid for these frequently 
interrupted meal breaks? 
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“Work Time” Issues:
Rest Breaks

• RULE: Rest periods of short duration, generally 5 
to 20 minutes, are of “de minimus” impact and 
are compensable
• WATCH IT! It is immaterial with respect to 

compensability of breaks whether employee 
drinks coffee, smokes, goes to the rest room, 
etc.

• EXAMPLE: Many third shift employees who 
smoke prefer to take three 10-minute unpaid 
smoke breaks instead of their 30-minute unpaid 
meal break. Are smoke breaks substituted for 
meal breaks uncompensated? 

“Work Time” Issue:
Sleeping Time

• Sleeping Time for Less Than 24-Hour Tours of Duty: If an employee’s tour of 
duty is less than 24 hours, periods during which he or she is permitted to sleep 
are compensable working time as long as he or she is on duty and must work 
when required.

• WATCH IT! Allowing employees to sleep when they are not busy does not 
render the time “sleep time”; nor does the furnishing of facilities to sleep, as 
long as an employee is still on duty. 29 CFR §785.21

• Sleeping Time for Round-the-Clock Duty: If shift is 24+ hours, up to 8 hours 
of sleeping time can be unpaid

• WATCH IT! All of the following must apply:

• Expressed or implied agreement excluding sleeping; and

• Adequate sleeping facilities for uninterrupted night’s sleep provided; and

• At least 5 hours of sleep is possible during scheduled sleeping time; and

• Interruptions to perform duties are considered hours worked.
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“Sleeping Time” in Residential 
& Group Homes (29 CFR §785.23])

• RULE: Employees who reside on premises on a permanent basis or for 
extended periods of time are not considered as working during times 
employees may engage in normal private pursuits (e.g., eating, sleeping, 
and other periods of complete freedom from all duties)

• “EXTENDED PERIODS OF TIME”: DOL Opinion Letter re “Houseparent” 
in group home – “employees who reside at their employer’s premises five 
days a week are considered to reside there ‘for extended periods of 
time’” under the regulations. May be Monday through Friday even if 
employee only sleeps over 4 nights. Even if do not “reside” at community 
residence but remain on duty at least 24 hours and up to 2 or 3 days may 
have sleep time deducted.

• “ON PREMISES”: Per DOL, fact that employee is not free to leave 
premises does not prevent exemption (DOL Op. FLSA2004-7)

• WATCH IT! Courts continue to be ambivalent about Sec. 785.23 Sleep 
Time.

“Work Time” Issue:
Travel Time

1. RULE: Time traveling as part of employee’s principal activity, 
e.g., travel from job site to job site during workday, must be 
compensated as time worked. 

2. RULE: Time traveling from home before regular workday and 
return home at end of workday is ordinary home-to-work 
travel, and is not compensable hours worked. (29 CFR §§ 785.33 
et seq.)

3. Example: An LVN works at a skilled nursing facility which has a 
“sister rehab facility” 20 miles away (usually a 30 minute drive). 
Employer occasionally asks LVN to fill in for someone at the 
rehab facility after completing her regular shift. Travel time is 
not recorded on her time sheet. Violation of the FLSA? 
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Tracking Time:
Rounding Hours Worked

RULE: FLSA allows Employers to round employee time to the nearest 
quarter hour

1. WATCH IT! Always rounding down violates the FLSA minimum wage and 
overtime pay requirements. 

a. TIP: Round down 1 – 7 minutes of employee work time as hours 
worked but not counted, but round up 8 – 14 minutes of employee 
time and count as quarter hour of work time. 29 CFR 785.48(b).  

3. EXAMPLE: ICF/MR docks employees by a full quarter hour (15 mins) when 
they start work more than seven minutes after the start of their scheduled 
shift. Ruling: Complies with FLSA as long as employees’ time is rounded 
up full quarter hour when employees start working 8 – 14 minutes before 
their shift or if employees works 8 – 14 minutes beyond scheduled end of 
their shift

4. EXAMPLE: Employee’s schedule is 7 a.m. to 3:30 p.m. with a thirty minute 
unpaid lunch break. Employee receives overtime compensation after 40 
hours in a workweek. Employee clocks in 10 minutes early every day & 
clocks out 7 minutes late each day. Employer follows the standard 
rounding rules. Is Employee entitled to overtime compensation? 

Paying Overtime
• REGULAR RATE: Total Compensation / Hours Worked = Reg Rate
• WATCH IT! Per DOL, “A common error in calculating overtime pay by health 

care employers involves the failure to include bonuses, shift differentials and 
other types of compensation in the regular rate of pay.”

• Bonuses: Non-discretionary bonuses must be included in regular rate. 
Example: ICF/MR pays on biweekly basis. If employees work all scheduled 
hours in a pay period, they are given $50 bonus. If employee works 
overtime, must bonus be included in regular rate of pay for overtime 
purposes? 

• 8 AND 80 OVERTIME: Providers may use a fixed work period of 14 consecutive 
days in lieu of the 40-hour workweek for the purpose of computing overtime, 
permitting overtime payment for all hours worked over 8 in any workday & 80 
hours in the 14-day period. 29 CFR § 778.601. 

• WATCH IT! Requires agreement or understanding before work is 
performed

• TWO DIFFERENT JOBS: If 2+ different jobs are worked in single workweek for 
different hourly rates, employer may use a “weighted average” to compute 
employee’s regular rate.

• WATCH IT! Per DOL, “Errors…common in the health care industry 
[include] calculating regular rate when employee works two or more 
different jobs in a single workweek.” 
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FLSA EXEMPTIONS
• Special Industry or Occupation Exemptions from 

Either Minimum Wage or Overtime or Both – 
Companionship Workers

• “White Collar” Exemptions from Minimum Wage and 
Overtime Requirements for Specific Employees: 
Executive, Administrative, Professional (including 
certain Computer employees),Outside Sales

• All Exemptions are narrowly construed against 
Employers

• Employers are free to promise higher wage rates or 
lower minimum hours before paying overtime, but the 
agreed upon rates/hours may be enforceable by DOL 
and TWC 

Companionship Exemption
(29 C.F.R. Part 552)

• EXEMPTION: Qualified companionship employees are exempt 
from FLSA minimum wage and overtime requirements.

• Domestic service employment to provide companionship 
services in private homes for individuals who (because of age or 
infirmity) are unable to care for themselves.

• Services may include household work related to the care of the 
aged or infirm person, such as preparing meals, making beds, 
washing clothes, and similar services.

• Services may also include general household work provided it 
does not exceed 20% of the total weekly hours worked.

• Generally, trained personnel, such as registered or practical 
nurses, are not exempt as companions.
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Live-In Domestic Exemption
(29 C.F.R. Part 552)

• EXEMPTION: Partial exemption for employees who “reside” in 
the household where they are employed (e.g., live-in 
housekeeper)

• Reasonable cost of room and board credited toward minimum 
wage requirement 

• Employee and employer may exclude by agreement wages for 
amount of sleeping and meal time and other periods of 
“complete freedom” from all duties when employee may either 
leave premises or stay on premises for “purely personal 
pursuits” 

• BUT –– actual time worked must be calculated for purposes of 
minimum wage 

• “Residing” based on 120 hours/week or 5 consecutive days or 
consecutive nights

White Collar Exemptions
(Section 13(a)(1))

• Exemption from both minimum wage and overtime 
requirements

• TEST: Exemption depends on type of DUTIES 
performed and payment on a “SALARY BASIS”

• Minimum Salary: $455/week (or $23,660/annual) 
“free and clear,” i.e., will not be reduced based on 
quantity or quality of work

• Cannot “pro-rate” for part-time employees who 
perform otherwise exempt duties
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Executive Exemption
• Employee’s primary duty must consist of the management of 

the facility or a customarily recognized department or 
subdivision

• Executive Employees may perform both exempt and non-
exempt duties without jeopardizing their exempt status, 
even if “primary duties” are less than 50% of the time

• Employee must customarily and regularly direct the work of 
two or more employees

• Employee must have the authority to hire or fire other 
employees or the suggestions and recommendations as to 
hiring, firing, advancement or promotion must be given 
particular weight

• 20% owner is exempt if actively engaged in management

What Is “Management”?
• Making major decisions regarding management of department, 

including purchases, ordering repairs (though this could be done with 
approval at higher level), & monitoring or implementing legal 
compliance measures

• Planning & controlling department’s budget

• Interviewing, Selecting & Training employees; Setting & adjusting 
employees’ rates of pay & hours of work; 

• Directing work & Maintaining production records for use in supervision; 

• Appraising employees’ efficiency for purpose of recommending 
promotions or other changes in status; 

• Handling employee complaints, grievances & discipline; 

• Planning work & determining techniques to be used; 

• Providing for safety & security of employees or facility property; and 

• Monitoring or implementing legal compliance measures.
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Administrative Exemption
• Primary Duty Consists of (1) Office or Non-Manual Work (2) 

Directly Related to Management, or (3) General Business 
Operations of Employer or its Residents

• Must exercise discretion and independent judgment with 
respect to matters of significance without immediate direction 
or supervision (29 CFR § 202(c))

• Sec. 541.202(a): The exercise of discretion & independent 
judgment generally involves comparing & evaluating possible 
courses of conduct & acting or making a decision after the 
various possibilities have been considered

• Exempt discretion and independent judgment does NOT 
include: 

• Applying well-established procedures, techniques or specific 
standards described in manuals or other sources

• Clerical or secretarial work, recording or calculating data

• Performing mechanical, repetitive, recurrent or routine work

How Much Discretion & 
Independent Judgment?

• Authority to formulate, affect, interpret or implement management 
policies or operating practices;

• Carries out major assignments in conducting operations;

• Performs work affecting operations to a substantial degree, even if only 
related to particular department or segment;

• Authority to commit employer in matters of significance and authority to 
waive or deviate from established policies or procedures;

• Authority to negotiate and bind employer on significant matters;

• Provides consultation or expert advice to management;

• Involved in planning long-term or short-term objectives;

• Investigates and resolves matter’s of significance; and

• Handles complaints, arbitrates disputes or resolves grievances.
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Administrative Exemption Summary

Classification Typical Duties Examples
Non-Exempt 
Production

Day-to-Day 
Business Clerical Work, Data Entry

Exempt 
Administrative

Formulate 
Policy, Provide 
Expert Advice, 
Plan Business 
Objectives

Employees responsible for  budgeting, 
auditing, quality control, purchasing, 
procurement, safety and health, 
personnel management, human 
resources, labor relations, public 
relations, volunteers, including 
insurance adjustors, financial services
employees, employees leading a team 
assigned to complete major
projects, executive or administrative 
assistants, human resources
managers, or purchasing agents

Note: Job Titles Alone Do Not An Exempt 
Administrative Employee Make 

Administrative Exemption: 
Another Pitfall-Social Services

• “Production” Worker Problem

• Probation Officers, Child Protective Investigators 
and Child Treatment Counselors

• Intake, Program and Supported Living Coordinators

• Workers’ Compensation Advocates

• “Guidelines” or “Manual” Problem

• FMLA Leave Administrator & Welfare Eligibility 
Workers
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Professional Exemption
• Primary Duties Include ––

• Work requiring Advanced Knowledge

• Advanced Knowledge must be in a Field of Science or 
Learning and…

• Must be Customarily Acquired by a Prolonged Course of 
Specialized Intellectual Study

• NOT available where duties performed with:

• Only general knowledge acquired by academic degree

• Knowledge acquired through apprenticeship

• Skills acquired by most employees by experience

Professional Exemption:
Specific Occupations

• Nurses

• Physician assistants

• Chefs

• Paralegals
• DOL PITFALL: “Knowledge of an advanced type” defined 

as work which is primarily intellectual and varies in 
character and which includes work requiring the 
consistent exercise of discretion and independent judgment
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Computer Exemption
• Employers have a choice paying on a salary basis (at 

least $455 / week) or on an hourly basis (at least 
$27.63+ / hour)

• Primary Duties very specific, typically met by computer 
systems analysts, computer programmers, software 
engineers or similarly skilled workers in computer industry

• EXAMPLE: 

• No requirement to exercise discretion and independent 
judgment

• NOT include general “Help Desk” IT employees

White Collar Exemptions:
Exempt Employee Pay Deductions

DOL expressly permits practices previously 
questioned by courts (§ 541.604)

• Deductions from leave accounts

• Recording and tracking hours

• Requiring  specific work schedules

• Overtime or Bonus pay
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White Collar Exemptions:
It’s Not Just About the Work

• The “Salary Basis” Requirement: $455/week (or $23,660/annual) “free 
and clear,” i.e., will not be reduced based on quantity or quality of work

• No deduction when no work is available and employee is ready, 
willing and able to work

• IMPROPER DEDUCTIONS: “An employer who makes improper 
deductions from salary shall lose the exemption if the facts 
demonstrate that the employer did not intend to pay employees on a 
salary basis.” (29 CFR § 541.603)

• FACTORS: number, frequency, number and location of employees and 
managers responsible for deductions, and…

• Whether the employer has a clear and communicated written policy 
permitting or prohibiting certain deductions per FLSA…the MODEL 
SAFE HARBOR POLICY (www.dol.gov/esa/regs/compliance/whd/
fairpay/modelPolicy_PF.htm)

Salary on a “Fee” Basis
(29 C.F.R. § 541.605) 

RULE: Administrative and Professional –– Not 
Executive –– Employees may be paid threshold salary 
on a “fee” basis, or an agreed sum for single job 
regardless of time required for completion totaling 
$455+ per workweek

• WATCH IT! Job must be unique and varied (e.g., 
evaluating medical condition, assessing treatment plan, 
revising plan based on changing needs, coordinating 
unique care, varied on nature of particular disease and 
patient, etc.) 

• Issue: RNs providing home health care services

• Alternative Salary Basis: (guaranteed salary of $455/
week) + (productivity bonus of additional $___ per visit 
per workweek) 
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The Fair Labor Standards Act (FLSA) exempts from 
both minimum wage and overtime pay requirements 
all executive, administrative, professional, outside 
sales and certain computer employees.  In order for 
an exemption to apply, an employee’s specific job 
duties and salary must meet all the requirements of 
the Department’s regulations.  You will be advised 
whether you exempt or non-exempt at the time you 
are hired, transferred or promoted.  The following 
restrictions apply only to exempt staff.

When Deductions from Pay Permissible

Deductions from pay are permissible when an 
exempt employee: (1) is absent from work for one or 
more full days for personal reasons other than 
sickness or disability; (2) for absences of one or 
more full days due to sickness or disability if the 
deduction is made in accordance with a bona fide 
plan, policy or practice of providing compensation 
for salary lost due to illness; (3) to offset amounts 
employees receive as jury or witness fees, or for 
military pay; or (4) for unpaid disciplinary 
suspensions of one or more full days imposed in 
good faith for workplace conduct rule infractions.  
Also, [EMPLOYER] is not required to pay the full 
salary (1) in the initial or terminal week of 
employment; 

(2) for penalties imposed in good faith for infractions 
of safety rules of major significance, or (3) for weeks in 
which an exempt employee takes unpaid leave under 
the Family and Medical Leave Act.  In these 
circumstances, either partial day or full day 
deductions may be made.

[EMPLOYER] Policy

It is the [EMPLOYER]’s policy to comply with the salary 
basis requirements of the FLSA.  Therefore, [EMPLOYER] 
will not permit any Supervisor or other authorized 
employee from making any improper deductions from the 
salaries of exempt employees.  We want you to be aware 
of this policy and that [EMPLOYER] will not tolerate 
deductions that violate the FLSA.

What To Do If An Improper Deduction Occurs

If you believe that an improper deduction has been made 
to your salary, you should immediately report this 
information to your direct supervisor or to [insert 
alternative complaint mechanisms, if any].

Reports of improper deductions will be promptly 
investigated.  If it is determined that an improper 
deduction has occurred, you will be promptly reimbursed 
for any improper deduction made.

“SAFE HARBOR” EXEMPT EMPLOYEE DEDUCTIONS POLICY

Exempt Employee Deductions 
from PTO Leave Banks

DOL: Leave-bank deductions without reduction to wages, even if made by the hour 
–– full-day or partial-day –– do not jeopardize an employee’s exempt status as long 
as s/he receives the guaranteed salary for the week. While paid leave is part of an 
employee’s compensation package, it is not considered “salary” by the DOL  

• DEDUCTIONS FROM NEGATIVE LEAVE ACCOUNTS

• Employers may not deduct from exempt employee’s final paycheck to recoup 
negative leave balances created by partial-day absences or other causes for 
which deductions could not have been made under FLSA. 

• TIP: Clarify that leave deductions by hour are acceptable, but an employee will 
not suffer deductions in actual salary or wages except in compliance with the 
FLSA. 

• RECOVERY OF LEAVE ADVANCES: Recovery an absence is permissible as long as 
the absence was covered by one of the Safe Harbor policy exceptions. The 
confusion most often comes from the intermingling of the salary with what DOL 
sees as the fringe benefit (which it holds is not salary) in deciding on when a dock 
is appropriate. 

• Example: Sally worked at least part of the day but misses the second half of the 
day due to illness. Can you deduct the half day? 

• Example: What if Carol has exhausted their annual PTO leave time, but she wants 
to take 1/2 day of unpaid time. Can she work the 1/2 day and Employer only pay 
them for a 1/2 day since Carol requested it?  
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Deductions from Leave Banks: Examples
Example #1: David has a 2-hour PTO balance and is absent for 8 hours. Dock the employee 
1-day’s salary in accordance with FLSA. The fact that the fringe benefit is insufficient to 
cover the salary for that full day is irrelevant under FLSA.  After docking the salary, use 
whatever accrued time benefit is then available to the extent that it is available (here, 2 
hours).  The key point is that the exempt employee was absent for a full day.  

 
Example #2: Sally worked at least part of the day but misses the second half of the day due to 
illness. The full day must be paid. While you may reduce Sally’s leave bank for the missed hours 
(even if less than a full day) under the sick leave component of your PTO plan, if the employee 
doesn’t have enough to cover the missed hours of a partially worked day, you still must pay the 
full day. FLSA only requires that the employee be subject to a bona fide sick pay mechanism and 
the docking may still occur even if the employee is not yet eligible for the benefit or has 
exhausted the benefit. You then use the sick pay benefit -- the two hours that are left -- toward 
the reimbursement of the full day’s salary even though it isn’t sufficient to cover it all. 
 
Example #3: What if Carol, a salaried exempt employee, has exhausted her annual PTO leave 
time, but she wants to take 1/2 day of unpaid time. Can she work the 1/2 day and the employer 
only pay her for a 1/2 day since Carol requested it? Answer: Employer has to pay for a full day 
because this exempt employee reported to work, and a partial day deduction would not be 
authorized under a good faith sick or disability leave plan. 
 
TIP: You can just say, “your request for half a day off is not  approved.” And leave it at that.  If he 
comes in and works the entire day, fine.  If he only works have a day, pay him, but counsel and 
discipline him for absenting himself from work for half a day after having been denied permission 
(assuming he isn’t ill). While you may not dock pay for half a day’s absence, you are not in 
violation of FLSA if you discipline the employee for half a day’s absence after being told “no.” 
This is a performance issue -- not a pay issue.

MCA EXEMPTION:
Drivers Of Light-Weight Vehicles

(49 U.S.C. 31132)
Motor Carrier Act exempts from the FLSA certain employee-drivers 
who transport property by commercial motor vehicle.

• In 2005, Safe, Accountable, Flexible, Efficient, Transportation 
Equity Act: A Legacy for Users (SAFETEA-LU) narrowed the 
coverage of the MCA exemption to the FLSA.  

•SAFETEA-LU redefined “commercial motor vehicle” as a 
vehicle with gross vehicle weight of at least 10,001 lbs. 

•So, after August 10, 2005, employees driving vehicles 
weighing less than 10,000 pounds are no longer exempt from 
the FLSA

• Late 2007, Congress failed to reinstate the Motor Carrier Act 
Exemption to the FLSA for drivers of vehicles of less than 10,001 
pounds.  

• DOL Field Assistance Bulletin, No. 2007-2, DOL, Wage and Hour 
(May 23, 2007), available at http://www.dol.gov/esa/whd/
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JOINT EMPLOYMENT
DOL Regulations:

• If facts show employee is employed jointly by two 
or more employers…

• All of employee’s work for all joint employers 
during the workweek is considered as one 
employment for purposes of the FLSA

• All Employers become responsible – separately & 
jointly – for FLSA compliance, including overtime, 
for entire workweek

• Accounting of credits for payments of all 
employers

Joint Employment

• Arrangement between employers to share employee’s 
services or interchange employees (Alert to dual providers)

• Where one employer acts directly or indirectly in the 
interest of the other regarding employees

• Where employers are “not completely disassociated” with 
respect to employment and effectively share control, 
directly or indirectly

• Shared power to (1) hire and fire employees; (2) supervise 
and control work schedules; (3) determine rate and method 
of payment; (4) maintain employment records
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FLSA Class Actions

• Lawsuit to recover for wage and hour 
violations may be maintained against any 
employer by one or more employees for 
themselves as well as on behalf of other 
employees similarly situated.

• Other employees may “opt-in” the lawsuit

FLSA Class Actions - How 
Could That Happen?

• PLAINTIFF’S BURDEN OF NOTICE: Courts 
require “nothing more than substantial allegations 
that the putative class members were together the 
victims of a single decision, policy or plan.”

• FOR CERTIFICATION: Plaintiff must show (1) 
Similarity of Facts; (2) Similarity of Legal Issues; and 
(3) a Relationship Between Identified Plaintiffs and 
Proposed Plaintiff Classes (e.g., same job position, 
same employer, same time frame, etc.)

• EMPLOYER’S DEFENSE? Show facts are too 
individualized to warrant certification or that there 
was not common policy as alleged.  All employers 
should have a written Safe Harbor Policy.
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FLSA Class Actions - 
Proposed Notice

• Description of Lawsuit & Eligibility for Opting In

• Notification of Individual’s Right to Participate and 
Consequences of Not Joining

• Notice of Right Against Retaliation and How to 
Contact DOL and Lawyers Handling Plaintiff ’s 
Class

• Statement that Court Has Not Taken a Position 
Regarding the Merits of the Case

• If Class Is Certified, Plaintiffs Have Right to Names 
and Addresses of Other Employees as Potential 
Opt-In Class Members

The Investigation

• Why Me?!

• Initial Fact Finding Interviews

• Document Review

• Witness Interviews

• Final Conference
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The Initial Interview

Know who’s in charge

Company policies practices 

Payroll practices

Your Rights
and The Paper Trail

•  72 Hours

•  Company Financials

•  Government Contracts

•  Payroll Records

•  Job Description

•  Written Policies

•  Required Notices
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Employee Interviews

• Confidential

• Job Duties

• Pay Practices

• NO Retaliation

Final Conference?
Use Common Sense

• Discuss Violations

• Proposed Remedies

• Agreements

• Pay Employee(s)

• Future Compliance

• Formal Settlement
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• Audits by DOL W&H Division

•Potential Referral to TWC and IRS

• Investigation of Entire Workforce

•Individual or Class of Employees may file complaint

•DOL may file action (individual employee’s suit ends)

• Statute of Limitations: 2 years, or 3 years if willful

• Burden of Proof

• Defenses

• Remedies: Unpaid wages, liquidated damages, attorney’s fees

• Notice to Employees

FLSA ENFORCEMENT

FLSA CRIMINAL PENALTIES

UNLAWFUL for an employer to willfully pay 
employees less than the applicable minimum wage 
or to willfully allow its employees to work more than 
the applicable maximum number of hours. (29 
U.S.C. § 206, 207, 216.)  

• UNLAWFUL to willfully transport or sale goods that 
were produced in violation of these provisions.  

• UNLAWFUL to willfully violate the Equal Pay Act by 
paying a discriminatory wages based on an 
employee’s gender

• UNLAWFUL to willfully retaliate against any 
employee who complains of a violation of the FLSA 
or EPA
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What Is “Willful”?

• U.S. Supreme Court: Employer’s conduct is 
willful if s/he “knew or showed reckless disregard 
for the matter of whether its conduct was 
prohibited” by the FLSA (McLaughlin v. Richland 
Shoe Co., 486 U.S. 128 (1988)) 

• WARNING: Under this definition, risk of criminal 
sanctions is greatest where employer imposes 
comprehensive policies in compliance with 
FLSA, but turns blind eye to managers’ failure to 
follow policy.

• While criminal prosecutions under FLSA are rare, 
the statute imposes a $10,000 fine per violation 
(plus six months imprisonment on a second 
offense). 

FLSA SETTLEMENTS
➡DOL Supervision: Only payments made under the 

supervision of the DOL release an employee’s rights 
and claims against an employer (29 USC §216)

➡WH-58 "Receipt for payment for lost or denied 
wages, employment benefits, or other 
compensation." 

➡WATCH IT! Careful drafting of WH-58 because 
Receipt can extinguish the claim or merely some 
portion of the claim.

➡Unsupervised Settlements: Supreme Court has held 
that an unsupervised settlement of FLSA claims does 
not preclude employee from later suing

➡Recent Developments: Parties may enter enforceable 
settlement if carefully articulate genuine disputed 
amount between employer and employee and include 
specific language
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Before the DOL Ever Arrives…
Compensation & Payroll Policies

Fair Labor Standards Act

Put Up the Poster

www.dol.gov/esa/regs/compliance/posters/
flsa.htm

Employee Classifications

Overtime

FLSA CHECKLIST:
Review Classifications

• Convert low-paid supervisory personnel 
and others earning less than $455 / 
week to non-exempt status

• Convert misclassified employees or 
employees consistently failing to 
perform exempt duties to non-exempt 
status
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FLSA CHECKLIST:
Review Payroll Practices

• Review sample payroll runs for salary of 
part-time and other workers at $455 / 
week threshold

• Make sure you are complying with salary 
basis test

• Train managers and payroll workers to 
avoid impermissible deductions

FLSA CHECKLIST:
Confirm Records Retention

• Basic Info: Name, SSN, Home Address, Gender 
(for EPA), regular work shift, regular rate or salary, 
hours worked, deductions, payment dates & 
amounts, birthday (if under 19 yrs old)

• Preservation for 3+ yrs: payroll, work certificates, 
employment contracts, time sheets, wage rate 
tables, shift schedules

• Availability: Must be available within 72 hours if 
offsite
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FLSA CHECKLIST:
Review Job Descriptions

• Better describe actual “primary” duties

• Emphasize exempt duties applying DOL language

• Detail discretion and independent judgment, where 
applicable

• Expressly give executives authority to hire and fire or to 
make recommendations that will be given particular 
weight

• Document determination of a position’s primary duty

• Document why workers are exempt, and under which 
exemption

• Seek counsel for close classification issues

SAMPLE JOB DESCRIPTION FORM
Job Title: [Executive]           Date of Description: __________
Reports To: _________            Exempt [X]   Non-Exempt [  ]
Salary : [$455+/week]          Full-time [X]  Part-time [  ]
Position Summary: Primarily responsible to [POSITION] for general management and coordination of 
[Dept, Task or Project].  Directs the programs, staffing, budget, fund development, community and 
public relations, facilities and staff relations of the [Employer] through established professional 
management procedures consistent with the philosophy, purpose and funding sources of [Employer]
Supervisory Responsibilities: Directs the work of [Position/Group] staff.  Has authority to hire or fire 
other employees [OR suggestions and recommendations as to the hiring, firing, advancement, 
promotion or any other change of status of [position/group] staff will be given particular weight].
I.      Qualifications: [Education & Experience]
II.     Essential Duties & Responsibilities: Responsible for making major decisions regarding 
management and operations of [Dept/Task/Proj], including preparation of budget...
III.    Personal Skills: _____________
IV.     Physical and Sensory: ______
V.       Equipment and Work Aids Used: _____________
VI.    At-Will Employment This description is not a contract of employment.  All employees of 
[Employer] are at-will employees.  This position will be revised from time to time as needed to meet 
client, regulatory and business needs.
The above statements are intended to describe the general nature and level of work being 
performed. The are not intended to be construed as exhaustive of all responsibilities, duties and 
skills required for the position. 
Signature, Date and Witness.
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FLSA CHECKLIST:
Revise Handbooks & Policies

• To comply with salary basis test

• To define the workweek

• To distinguish policies for exempt 
workers from nonexempt employees

• To add in “safe harbor” policy to allow 
correction of improper deductions

THE END

All information in this article is informational only and is not legal 
advice. Should you have any questions or a situation requiring 

advice on specific facts, please contact an attorney.   All images 
and sound clips used for educational purposes only.

Copyright 2008 by Garlo Ward, P.C., all rights reserved. 
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PPAT Fall Conference
Wage & Hour Workshop

PPAT Fall Conference  •  Oct. 8, 2008   •   Austin TX 
Presented By Dana K. Stripling, J.D.

Of Counsel to Garlo Ward, P.C. 
505 East Huntland Dr., Suite 335, Austin TX 78752-3714 

Tel: 512.302.1103 x 119   Fax 512.302.3256
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Fair Labor Standards Act (FLSA)

• FLSA § 3(s)(1)(B): Institutions “engaged in the care of the 
sick, the aged, or the mentally ill” are covered employers. 
Thus, hospitals, residential care establishments, skilled 
nursing facilities, nursing facilities, assisted living facilities, 
residential care facilities & ICF/MR must comply with the 
minimum wage, overtime and youth employment 
requirements of the FLSA.

• Website: http://www.dol.gov/esa/whd

• Other Resources: DOL Field Handbook & Opinion Letters

• FLSA DOES NOT REQUIRE: 

• Breaks or Meal Periods

• Extra Pay for Weekend or Holiday Work

• Vacation or Sick Pay

• Severance Pay
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Minimum Wage Rate

• Non-Exempt Employees Only

• Federal: $6.55 per hour (effective July 24, 
2008 pursuant to the Fair Minimum Wage Act)

• Final increase to $7.25 per hour will take 
effect July 24, 2009.

• 28 States and District of Columbia have 
higher minimum wage rates (Massachusetts 
went up to $8.00 per hour January 2008).

• Texas: Mirrors the FLSA standards

3Tuesday, October 7, 2008



Who Is Covered?

• Covered Employers

• Covered Employees

• IRS, TWC, TWCC, Court Standards & 

More

• Direction, Control and Economic 

Realities
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Special Case of 
Independent Contractors

• Proof of Independent Contractor 
Status

• Necessity of Control and Supervision 
in Regulated Healthcare Environment

• The Costs of Misclassification
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TODAY’S AGENDA

• COMPENSABLE TIME ISSUES

• MISCLASSIFICATIONS ISSUES

• JOINT EMPLOYMENT

• CLASS ACTIONS

• BONUS: HOW TO HANDLE A DOL 
INVESTIGATIONS
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COMPENSABLE TIME:
“Suffer or Permit” To Work

• Presumption: Time employee is “suffered or permitted” 
to work is compensable, including time that employee 
could not use effectively for their own pursuits

• A “No Overtime” Rule Is Not Enough

• Constructive Knowledge?

• Was the employer in a position to see the employee 
work?

• Can the Resident or Family Member Corroborate 
Work Time?

• Was there too much work performed for regular 
work hours?

• Was there a pattern or practice of employer 
acquiescence to the work?

• Rogue Supervisors?
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Unauthorized Overtime or 
Other Hours Worked 

RULE: Employees must be paid for work “suffered or permitted” by the employer 
even if the employer does not specifically authorize the work

1. WATCH IT! If the employer knows or has reason to believe that the employee is 
continuing to work, the time is considered hours worked. 29 CFR § 785.11. 

a. TIP: Treat unauthorized overtime as a performance issue –– not a pay issue. 
Impose appropriate consequences, such as reducing employee’s regular 
schedule for remainder of workweek to eliminate overtime accrual, deduct 
unauthorized overtime from employee’s leave bank, suspend or impose other 
consequences  

3. EXAMPLE: ICF/MR pays nurses an hourly rate. When short staffed, nurses stay 
beyond their scheduled shift to work on consumers’ charts resulting in overtime. 
DON knows additional time is worked but believes no overtime is due because no 
prior authorization to work overtime was obtained as required by company policy. Is 
this correct? No. Nurses must be paid 1.5 time for all overtime hours worked.

4. EXAMPLE:. Hourly office assistant works on facility’s quarterly budget reports. 
Rather than stay late in the office, she finishes the work at home. She does not 
record the hours she works at home, but the office manager knows she is working 
at home. Because the assistant does not ask for pay, the Manager assumes she is 
doing it “on her own” and need not be paid. Is the assistant’s time working at home 
compensable? Yes. The Assistant was “suffered and permitted” to work, so her time 
must be considered hours worked even thought she worked at home and the time 
was unscheduled. 29 CFR § 785.12.
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COMPENSABLE TIME:
“Suffer or Permit” To Work

• Sleep Time

• On-Call Time

• Paperwork

• Training Time

• Travel Time

• Preparatory & Concluding Activities
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Portal-To-Portal Act

• No Pay for Walking,Riding or Traveling to the Place 
Where “Principal Activities” Are Performed

• No Pay for Activities that Are Preliminary or Postliminary 
to “Principal Activities”

• BUT Do Pay If Preliminary or Postliminary Activities Are:

• Integrally related to the employee’s principal activity

• Indispensable to its performance

• EXAMPLES: Cleaning Equipment, Donning & Doffing 
Safety Equipment & Clothing, Washing Up
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“Work Time” Example:
Donning & Doffing

• U.S. Supreme Court: Time spent walking between 
required protective gear changing areas & 
production areas & waiting to remove gear at end 
of day compensable under FLSA & P2P (Note: Fact 
specific - different facts may yield different 
conclusion)

• But…Time spent waiting to don or walking to 
donning area was excluded “preliminary” activity & 
not payable 

• EXAMPLE: Entering Required Notes Beyond 
Scheduled Shift
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“Work Time” Issue: On-Call Duty
(29 CFR §§ 785.11, et seq.)

• RULE: Non-Exempt Employee who is merely waiting to work (versus working 
while waiting) is not paid for “on-call” time.

• WATCH IT! While waiting on-call, employee must be free to pursue own 
pursuits until needed for specific duties. 

• Typically Compensable Time: Employee required to remain at specific 
location or so close to premises that employee cannot use time 
effectively for his/her own purpose.

• Typically Not Compensable Time: Employee required to carry cell phone 
or beeper, or who is allowed to leave message where s/he can be 
reached, is not working (in most cases) while on-call. Freedom to go to 
movies or restaurant during on-call period usually means they are not 
working.

• EXAMPLE: HCS provider has four LVNs who are paid hourly & who rotate 
being on-call each week. They are required to carry a cell phone & be within 
45 minutes of the facility while on-call. They are not paid for time spent 
carrying cell phone but are paid for time spent responding to calls & when 
have go to residence or office. Does this comply with the FLSA?

• TIP: Make sure your on-call policy includes a provision encouraging 
employees to pursue personal activities during the time they are on call but 
not performing any duties.
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“Work Time” Issue:
Trainings & In-Services

• RULE: Attendance at lectures, meetings, training programs and 
similar activities are viewed as working time

• UNLESS…All of the following apply: 

• Attendance is outside of the employee’s regular working hours,

• Attendance is in fact voluntary,

• The course, lecture, or meeting is not directly related to the 
employee’s job, and

• The employee does not perform any productive work during 
such attendance. (29 CFR § 785.27)

• EXAMPLE: Nursing home Administrator says specialized patient 
care training is voluntary, but nursing supervisors expect all 
employees on their units to attend & schedule times for each 
employee to go. Is the time work time?  
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“Work Time” Issues:
Meal Breaks

• RULE: Typical meal periods of 30 minutes or more 
are not work time & not compensable

• WATCH IT! Employees must be completely 
relieved from duty

• TIP: If automatically deduct 30-minutes per shift 
for lunch breaks, facility must ensure (& be able 
to prove) that employees are receiving the full 
meal break. (29 CFR § 785.19) Use written policy 
regarding duty-free meal breaks, but still must 
verify actual work time.

• EXAMPLE: An hourly paid Case Manager is allowed 
30-minute meal breaks. Clients and other staff 
frequently interrupt her meal break with requests for 
assistance. Must she be paid for these frequently 
interrupted meal breaks? 
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“Work Time” Issues:
Rest Breaks

• RULE: Rest periods of short duration, generally 5 
to 20 minutes, are of “de minimus” impact and 
are compensable

• WATCH IT! It is immaterial with respect to 
compensability of breaks whether employee 
drinks coffee, smokes, goes to the rest room, 
etc.

• EXAMPLE: Many third shift employees who 
smoke prefer to take three 10-minute unpaid 
smoke breaks instead of their 30-minute unpaid 
meal break. Are smoke breaks substituted for 
meal breaks uncompensated? 
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“Work Time” Issue:
Sleeping Time

• Sleeping Time for Less Than 24-Hour Tours of Duty: If an employee’s tour of 
duty is less than 24 hours, periods during which he or she is permitted to sleep 
are compensable working time as long as he or she is on duty and must work 
when required.

• WATCH IT! Allowing employees to sleep when they are not busy does not 
render the time “sleep time”; nor does the furnishing of facilities to sleep, as 
long as an employee is still on duty. 29 CFR §785.21

• Sleeping Time for Round-the-Clock Duty: If shift is 24+ hours, up to 8 hours 
of sleeping time can be unpaid

• WATCH IT! All of the following must apply:

• Expressed or implied agreement excluding sleeping; and

• Adequate sleeping facilities for uninterrupted night’s sleep provided; and

• At least 5 hours of sleep is possible during scheduled sleeping time; and

• Interruptions to perform duties are considered hours worked.
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“Sleeping Time” in Residential 
& Group Homes (29 CFR §785.23])

• RULE: Employees who reside on premises on a permanent basis or for 
extended periods of time are not considered as working during times 
employees may engage in normal private pursuits (e.g., eating, sleeping, 
and other periods of complete freedom from all duties)

• “EXTENDED PERIODS OF TIME”: DOL Opinion Letter re “Houseparent” 
in group home – “employees who reside at their employer’s premises five 
days a week are considered to reside there ‘for extended periods of 
time’” under the regulations. May be Monday through Friday even if 
employee only sleeps over 4 nights. Even if do not “reside” at community 
residence but remain on duty at least 24 hours and up to 2 or 3 days may 
have sleep time deducted.

• “ON PREMISES”: Per DOL, fact that employee is not free to leave 
premises does not prevent exemption (DOL Op. FLSA2004-7)

• WATCH IT! Courts continue to be ambivalent about Sec. 785.23 Sleep 
Time.
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“Work Time” Issue:
Travel Time

1. RULE: Time traveling as part of employee’s principal activity, 
e.g., travel from job site to job site during workday, must be 
compensated as time worked. 

2. RULE: Time traveling from home before regular workday and 
return home at end of workday is ordinary home-to-work 
travel, and is not compensable hours worked. (29 CFR §§ 785.33 
et seq.)

3. Example: An LVN works at a skilled nursing facility which has a 
“sister rehab facility” 20 miles away (usually a 30 minute drive). 
Employer occasionally asks LVN to fill in for someone at the 
rehab facility after completing her regular shift. Travel time is 
not recorded on her time sheet. Violation of the FLSA? 
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Tracking Time:
Rounding Hours Worked

RULE: FLSA allows Employers to round employee time to the nearest 
quarter hour

1. WATCH IT! Always rounding down violates the FLSA minimum wage and 
overtime pay requirements. 

a. TIP: Round down 1 – 7 minutes of employee work time as hours 
worked but not counted, but round up 8 – 14 minutes of employee 
time and count as quarter hour of work time. 29 CFR 785.48(b).  

3. EXAMPLE: ICF/MR docks employees by a full quarter hour (15 mins) when 
they start work more than seven minutes after the start of their scheduled 
shift. Ruling: Complies with FLSA as long as employees’ time is rounded 
up full quarter hour when employees start working 8 – 14 minutes before 
their shift or if employees works 8 – 14 minutes beyond scheduled end of 
their shift

4. EXAMPLE: Employee’s schedule is 7 a.m. to 3:30 p.m. with a thirty minute 
unpaid lunch break. Employee receives overtime compensation after 40 
hours in a workweek. Employee clocks in 10 minutes early every day & 
clocks out 7 minutes late each day. Employer follows the standard 
rounding rules. Is Employee entitled to overtime compensation? 
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Paying Overtime
• REGULAR RATE: Total Compensation / Hours Worked = Reg Rate

• WATCH IT! Per DOL, “A common error in calculating overtime pay by health 
care employers involves the failure to include bonuses, shift differentials and 
other types of compensation in the regular rate of pay.”

• Bonuses: Non-discretionary bonuses must be included in regular rate. 
Example: ICF/MR pays on biweekly basis. If employees work all scheduled 
hours in a pay period, they are given $50 bonus. If employee works 
overtime, must bonus be included in regular rate of pay for overtime 
purposes? 

• 8 AND 80 OVERTIME: Providers may use a fixed work period of 14 consecutive 
days in lieu of the 40-hour workweek for the purpose of computing overtime, 
permitting overtime payment for all hours worked over 8 in any workday & 80 
hours in the 14-day period. 29 CFR § 778.601. 

• WATCH IT! Requires agreement or understanding before work is 
performed

• TWO DIFFERENT JOBS: If 2+ different jobs are worked in single workweek for 
different hourly rates, employer may use a “weighted average” to compute 
employee’s regular rate.

• WATCH IT! Per DOL, “Errors…common in the health care industry 
[include] calculating regular rate when employee works two or more 
different jobs in a single workweek.” 
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FLSA EXEMPTIONS
• Special Industry or Occupation Exemptions from 

Either Minimum Wage or Overtime or Both – 
Companionship Workers

• “White Collar” Exemptions from Minimum Wage and 
Overtime Requirements for Specific Employees: 
Executive, Administrative, Professional (including 
certain Computer employees),Outside Sales

• All Exemptions are narrowly construed against 
Employers

• Employers are free to promise higher wage rates or 
lower minimum hours before paying overtime, but the 
agreed upon rates/hours may be enforceable by DOL 
and TWC 
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Companionship Exemption
(29 C.F.R. Part 552)

• EXEMPTION: Qualified companionship employees are exempt 
from FLSA minimum wage and overtime requirements.

• Domestic service employment to provide companionship 
services in private homes for individuals who (because of age or 
infirmity) are unable to care for themselves.

• Services may include household work related to the care of the 
aged or infirm person, such as preparing meals, making beds, 
washing clothes, and similar services.

• Services may also include general household work provided it 
does not exceed 20% of the total weekly hours worked.

• Generally, trained personnel, such as registered or practical 
nurses, are not exempt as companions.
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Live-In Domestic Exemption
(29 C.F.R. Part 552)

• EXEMPTION: Partial exemption for employees who “reside” in 
the household where they are employed (e.g., live-in 
housekeeper)

• Reasonable cost of room and board credited toward minimum 
wage requirement 

• Employee and employer may exclude by agreement wages for 
amount of sleeping and meal time and other periods of 
“complete freedom” from all duties when employee may either 
leave premises or stay on premises for “purely personal 
pursuits” 

• BUT –– actual time worked must be calculated for purposes of 
minimum wage 

• “Residing” based on 120 hours/week or 5 consecutive days or 
consecutive nights
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White Collar Exemptions
(Section 13(a)(1))

• Exemption from both minimum wage and overtime 
requirements

• TEST: Exemption depends on type of DUTIES 
performed and payment on a “SALARY BASIS”

• Minimum Salary: $455/week (or $23,660/annual) 
“free and clear,” i.e., will not be reduced based on 
quantity or quality of work

• Cannot “pro-rate” for part-time employees who 
perform otherwise exempt duties
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Executive Exemption
• Employee’s primary duty must consist of the management of 

the facility or a customarily recognized department or 
subdivision

• Executive Employees may perform both exempt and non-
exempt duties without jeopardizing their exempt status, 
even if “primary duties” are less than 50% of the time

• Employee must customarily and regularly direct the work of 
two or more employees

• Employee must have the authority to hire or fire other 
employees or the suggestions and recommendations as to 
hiring, firing, advancement or promotion must be given 
particular weight

• 20% owner is exempt if actively engaged in management
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What Is “Management”?
• Making major decisions regarding management of department, 

including purchases, ordering repairs (though this could be done with 
approval at higher level), & monitoring or implementing legal 
compliance measures

• Planning & controlling department’s budget

• Interviewing, Selecting & Training employees; Setting & adjusting 
employees’ rates of pay & hours of work; 

• Directing work & Maintaining production records for use in supervision; 

• Appraising employees’ efficiency for purpose of recommending 
promotions or other changes in status; 

• Handling employee complaints, grievances & discipline; 

• Planning work & determining techniques to be used; 

• Providing for safety & security of employees or facility property; and 

• Monitoring or implementing legal compliance measures.
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Administrative Exemption
• Primary Duty Consists of (1) Office or Non-Manual Work (2) 

Directly Related to Management, or (3) General Business 
Operations of Employer or its Residents

• Must exercise discretion and independent judgment with 
respect to matters of significance without immediate direction 
or supervision (29 CFR § 202(c))

• Sec. 541.202(a): The exercise of discretion & independent 
judgment generally involves comparing & evaluating possible 
courses of conduct & acting or making a decision after the 
various possibilities have been considered

• Exempt discretion and independent judgment does NOT 
include: 

• Applying well-established procedures, techniques or specific 
standards described in manuals or other sources

• Clerical or secretarial work, recording or calculating data

• Performing mechanical, repetitive, recurrent or routine work
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How Much Discretion & 
Independent Judgment?

• Authority to formulate, affect, interpret or implement management 
policies or operating practices;

• Carries out major assignments in conducting operations;

• Performs work affecting operations to a substantial degree, even if only 
related to particular department or segment;

• Authority to commit employer in matters of significance and authority to 
waive or deviate from established policies or procedures;

• Authority to negotiate and bind employer on significant matters;

• Provides consultation or expert advice to management;

• Involved in planning long-term or short-term objectives;

• Investigates and resolves matter’s of significance; and

• Handles complaints, arbitrates disputes or resolves grievances.
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Administrative Exemption Summary

Classification Typical Duties Examples

Non-Exempt 
Production

Day-to-Day 
Business

Clerical Work, Data Entry

Exempt 
Administrative

Formulate 
Policy, Provide 
Expert Advice, 
Plan Business 
Objectives

Employees responsible for  budgeting, 
auditing, quality control, purchasing, 
procurement, safety and health, 
personnel management, human 
resources, labor relations, public 
relations, volunteers, including 
insurance adjustors, financial services
employees, employees leading a team 
assigned to complete major
projects, executive or administrative 
assistants, human resources
managers, or purchasing agents

Note: Job Titles Alone Do Not An Exempt 
Administrative Employee Make 
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Administrative Exemption: 
Another Pitfall-Social Services

• “Production” Worker Problem

• Probation Officers, Child Protective Investigators 
and Child Treatment Counselors

• Intake, Program and Supported Living Coordinators

• Workers’ Compensation Advocates

• “Guidelines” or “Manual” Problem

• FMLA Leave Administrator & Welfare Eligibility 
Workers
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Professional Exemption
• Primary Duties Include ––

• Work requiring Advanced Knowledge

• Advanced Knowledge must be in a Field of Science or 
Learning and…

• Must be Customarily Acquired by a Prolonged Course of 
Specialized Intellectual Study

• NOT available where duties performed with:

• Only general knowledge acquired by academic degree

• Knowledge acquired through apprenticeship

• Skills acquired by most employees by experience
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Professional Exemption:
Specific Occupations

• Nurses

• Physician assistants

• Chefs

• Paralegals

• DOL PITFALL: “Knowledge of an advanced type” defined 
as work which is primarily intellectual and varies in 
character and which includes work requiring the 
consistent exercise of discretion and independent judgment
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Computer Exemption

• Employers have a choice paying on a salary basis (at 
least $455 / week) or on an hourly basis (at least 
$27.63+ / hour)

• Primary Duties very specific, typically met by computer 
systems analysts, computer programmers, software 
engineers or similarly skilled workers in computer industry

• EXAMPLE: 

• No requirement to exercise discretion and independent 
judgment

• NOT include general “Help Desk” IT employees
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White Collar Exemptions:
Exempt Employee Pay Deductions

DOL expressly permits practices previously 
questioned by courts (§ 541.604)

• Deductions from leave accounts

• Recording and tracking hours

• Requiring  specific work schedules

• Overtime or Bonus pay
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White Collar Exemptions:
It’s Not Just About the Work

• The “Salary Basis” Requirement: $455/week (or $23,660/annual) “free 
and clear,” i.e., will not be reduced based on quantity or quality of work

• No deduction when no work is available and employee is ready, 
willing and able to work

• IMPROPER DEDUCTIONS: “An employer who makes improper 
deductions from salary shall lose the exemption if the facts 
demonstrate that the employer did not intend to pay employees on a 
salary basis.” (29 CFR § 541.603)

• FACTORS: number, frequency, number and location of employees and 
managers responsible for deductions, and…

• Whether the employer has a clear and communicated written policy 
permitting or prohibiting certain deductions per FLSA…the MODEL 
SAFE HARBOR POLICY (www.dol.gov/esa/regs/compliance/whd/
fairpay/modelPolicy_PF.htm)
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Salary on a “Fee” Basis
(29 C.F.R. § 541.605) 

RULE: Administrative and Professional –– Not 
Executive ––!Employees may be paid threshold salary 
on a “fee” basis, or an agreed sum for single job 
regardless of time required for completion totaling 
$455+ per workweek

• WATCH IT! Job must be unique and varied (e.g., 
evaluating medical condition, assessing treatment plan, 
revising plan based on changing needs, coordinating 
unique care, varied on nature of particular disease and 
patient, etc.) 

• Issue: RNs providing home health care services

• Alternative Salary Basis: (guaranteed salary of $455/
week) + (productivity bonus of additional $___ per visit 
per workweek) 
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The Fair Labor Standards Act (FLSA) exempts from 
both minimum wage and overtime pay requirements 
all executive, administrative, professional, outside 
sales and certain computer employees.  In order for 
an exemption to apply, an employee’s specific job 
duties and salary must meet all the requirements of 
the Department’s regulations.  You will be advised 
whether you exempt or non-exempt at the time you 
are hired, transferred or promoted.  The following 
restrictions apply only to exempt staff.

When Deductions from Pay Permissible

Deductions from pay are permissible when an 
exempt employee: (1) is absent from work for one or 
more full days for personal reasons other than 
sickness or disability; (2) for absences of one or 
more full days due to sickness or disability if the 
deduction is made in accordance with a bona fide 
plan, policy or practice of providing compensation 
for salary lost due to illness; (3) to offset amounts 
employees receive as jury or witness fees, or for 
military pay; or (4) for unpaid disciplinary 
suspensions of one or more full days imposed in 
good faith for workplace conduct rule infractions.  
Also, [EMPLOYER] is not required to pay the full 
salary (1) in the initial or terminal week of 
employment; 

(2) for penalties imposed in good faith for infractions 
of safety rules of major significance, or (3) for weeks in 
which an exempt employee takes unpaid leave under 
the Family and Medical Leave Act.  In these 
circumstances, either partial day or full day 
deductions may be made.

[EMPLOYER] Policy

It is the [EMPLOYER]’s policy to comply with the salary 
basis requirements of the FLSA.  Therefore, [EMPLOYER] 
will not permit any Supervisor or other authorized 
employee from making any improper deductions from the 
salaries of exempt employees.  We want you to be aware 
of this policy and that [EMPLOYER] will not tolerate 
deductions that violate the FLSA.

What To Do If An Improper Deduction Occurs

If you believe that an improper deduction has been made 
to your salary, you should immediately report this 
information to your direct supervisor or to [insert 
alternative complaint mechanisms, if any].

Reports of improper deductions will be promptly 
investigated.  If it is determined that an improper 
deduction has occurred, you will be promptly reimbursed 
for any improper deduction made.

“SAFE HARBOR” EXEMPT EMPLOYEE DEDUCTIONS POLICY
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Exempt Employee Deductions 
from PTO Leave Banks

DOL: Leave-bank deductions without reduction to wages, even if made by the hour 
–– full-day or partial-day –– do not jeopardize an employee’s exempt status as long 
as s/he receives the guaranteed salary for the week. While paid leave is part of an 
employee’s compensation package, it is not considered “salary” by the DOL  

• DEDUCTIONS FROM NEGATIVE LEAVE ACCOUNTS

• Employers may not deduct from exempt employee’s final paycheck to recoup 
negative leave balances created by partial-day absences or other causes for 
which deductions could not have been made under FLSA. 

• TIP: Clarify that leave deductions by hour are acceptable, but an employee will 
not suffer deductions in actual salary or wages except in compliance with the 
FLSA. 

• RECOVERY OF LEAVE ADVANCES: Recovery an absence is permissible as long as 
the absence was covered by one of the Safe Harbor policy exceptions. The 
confusion most often comes from the intermingling of the salary with what DOL 
sees as the fringe benefit (which it holds is not salary) in deciding on when a dock 
is appropriate. 

• Example: Sally worked at least part of the day but misses the second half of the 
day due to illness. Can you deduct the half day? 

• Example: What if Carol has exhausted their annual PTO leave time, but she wants 
to take 1/2 day of unpaid time. Can she work the 1/2 day and Employer only pay 
them for a 1/2 day since Carol requested it?  
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Deductions from Leave Banks: Examples

Example #1: David has a 2-hour PTO balance and is absent for 8 hours. Dock the employee 
1-day’s salary in accordance with FLSA. The fact that the fringe benefit is insufficient to 
cover the salary for that full day is irrelevant under FLSA.  After docking the salary, use 
whatever accrued time benefit is then available to the extent that it is available (here, 2 
hours).  The key point is that the exempt employee was absent for a full day.  

 
Example #2: Sally worked at least part of the day but misses the second half of the day due to 
illness. The full day must be paid. While you may reduce Sally’s leave bank for the missed hours 
(even if less than a full day) under the sick leave component of your PTO plan, if the employee 
doesn’t have enough to cover the missed hours of a partially worked day, you still must pay the 
full day. FLSA only requires that the employee be subject to a bona fide sick pay mechanism and 
the docking may still occur even if the employee is not yet eligible for the benefit or has 
exhausted the benefit. You then use the sick pay benefit -- the two hours that are left -- toward 
the reimbursement of the full day’s salary even though it isn’t sufficient to cover it all. 
 
Example #3: What if Carol, a salaried exempt employee, has exhausted her annual PTO leave 
time, but she wants to take 1/2 day of unpaid time. Can she work the 1/2 day and the employer 
only pay her for a 1/2 day since Carol requested it? Answer: Employer has to pay for a full day 
because this exempt employee reported to work, and a partial day deduction would not be 
authorized under a good faith sick or disability leave plan. 
 
TIP: You can just say, “your request for half a day off is not  approved.” And leave it at that.  If he 
comes in and works the entire day, fine.  If he only works have a day, pay him, but counsel and 
discipline him for absenting himself from work for half a day after having been denied permission 
(assuming he isn’t ill). While you may not dock pay for half a day’s absence, you are not in 
violation of FLSA if you discipline the employee for half a day’s absence after being told “no.” 
This is a performance issue -- not a pay issue.
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MCA EXEMPTION:
Drivers Of Light-Weight Vehicles

(49 U.S.C. 31132)

Motor Carrier Act exempts from the FLSA certain employee-drivers 
who transport property by commercial motor vehicle.

• In 2005, Safe, Accountable, Flexible, Efficient, Transportation 
Equity Act: A Legacy for Users (SAFETEA-LU) narrowed the 
coverage of the MCA exemption to the FLSA.  

•SAFETEA-LU redefined “commercial motor vehicle” as a 
vehicle with gross vehicle weight of at least 10,001 lbs. 

•So, after August 10, 2005, employees driving vehicles 
weighing less than 10,000 pounds are no longer exempt from 
the FLSA

• Late 2007, Congress failed to reinstate the Motor Carrier Act 
Exemption to the FLSA for drivers of vehicles of less than 10,001 
pounds.  

• DOL Field Assistance Bulletin, No. 2007-2, DOL, Wage and Hour 
(May 23, 2007), available at http://www.dol.gov/esa/whd/

40Tuesday, October 7, 2008



JOINT EMPLOYMENT

DOL Regulations:

• If facts show employee is employed jointly by two 
or more employers…

• All of employee’s work for all joint employers 
during the workweek is considered as one 
employment for purposes of the FLSA

• All Employers become responsible – separately & 
jointly – for FLSA compliance, including overtime, 
for entire workweek

• Accounting of credits for payments of all 
employers
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Joint Employment

• Arrangement between employers to share employee’s 
services or interchange employees (Alert to dual providers)

• Where one employer acts directly or indirectly in the 
interest of the other regarding employees

• Where employers are “not completely disassociated” with 
respect to employment and effectively share control, 
directly or indirectly

• Shared power to (1) hire and fire employees; (2) supervise 
and control work schedules; (3) determine rate and method 
of payment; (4) maintain employment records
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FLSA Class Actions

• Lawsuit to recover for wage and hour 
violations may be maintained against any 
employer by one or more employees for 
themselves as well as on behalf of other 
employees similarly situated.

• Other employees may “opt-in” the lawsuit
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FLSA Class Actions - How 
Could That Happen?

• PLAINTIFF’S BURDEN OF NOTICE: Courts 
require “nothing more than substantial allegations 
that the putative class members were together the 
victims of a single decision, policy or plan.”

• FOR CERTIFICATION: Plaintiff must show (1) 
Similarity of Facts; (2) Similarity of Legal Issues; and 
(3) a Relationship Between Identified Plaintiffs and 
Proposed Plaintiff Classes (e.g., same job position, 
same employer, same time frame, etc.)

• EMPLOYER’S DEFENSE? Show facts are too 
individualized to warrant certification or that there 
was not common policy as alleged.  All employers 
should have a written Safe Harbor Policy.
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FLSA Class Actions - 
Proposed Notice

• Description of Lawsuit & Eligibility for Opting In

• Notification of Individual’s Right to Participate and 
Consequences of Not Joining

• Notice of Right Against Retaliation and How to 
Contact DOL and Lawyers Handling Plaintiff ’s 
Class

• Statement that Court Has Not Taken a Position 
Regarding the Merits of the Case

• If Class Is Certified, Plaintiffs Have Right to Names 
and Addresses of Other Employees as Potential 
Opt-In Class Members
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The Investigation

• Why Me?!

• Initial Fact Finding Interviews

• Document Review

• Witness Interviews

• Final Conference
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The Initial Interview

Know who’s in charge

Company policies practices 

Payroll practices
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Your Rights
and The Paper Trail

•  72 Hours

•  Company Financials

•  Government Contracts

•  Payroll Records

•  Job Description

•  Written Policies

•  Required Notices
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Employee Interviews

• Confidential

• Job Duties

• Pay Practices

• NO Retaliation
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Final Conference?
Use Common Sense

• Discuss Violations

• Proposed Remedies

• Agreements

• Pay Employee(s)

• Future Compliance

• Formal Settlement
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• Audits by DOL W&H Division

•Potential Referral to TWC and IRS

• Investigation of Entire Workforce

•Individual or Class of Employees may file complaint

•DOL may file action (individual employee’s suit ends)

• Statute of Limitations: 2 years, or 3 years if willful

• Burden of Proof

• Defenses

• Remedies: Unpaid wages, liquidated damages, attorney’s fees

• Notice to Employees

FLSA ENFORCEMENT

51Tuesday, October 7, 2008



FLSA CRIMINAL PENALTIES

UNLAWFUL for an employer to willfully pay 
employees less than the applicable minimum wage 
or to willfully allow its employees to work more than 
the applicable maximum number of hours. (29 
U.S.C. § 206, 207, 216.)  

• UNLAWFUL to willfully transport or sale goods that 
were produced in violation of these provisions.  

• UNLAWFUL to willfully violate the Equal Pay Act by 
paying a discriminatory wages based on an 
employee’s gender

• UNLAWFUL to willfully retaliate against any 
employee who complains of a violation of the FLSA 
or EPA
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What Is “Willful”?

• U.S. Supreme Court: Employer’s conduct is 
willful if s/he “knew or showed reckless disregard 
for the matter of whether its conduct was 
prohibited” by the FLSA (McLaughlin v. Richland 
Shoe Co., 486 U.S. 128 (1988)) 

• WARNING: Under this definition, risk of criminal 
sanctions is greatest where employer imposes 
comprehensive policies in compliance with 
FLSA, but turns blind eye to managers’ failure to 
follow policy.

• While criminal prosecutions under FLSA are rare, 
the statute imposes a $10,000 fine per violation 
(plus six months imprisonment on a second 
offense). 
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FLSA SETTLEMENTS
!DOL Supervision: Only payments made under the 

supervision of the DOL release an employee’s rights 
and claims against an employer (29 USC §216)

!WH-58 "Receipt for payment for lost or denied 
wages, employment benefits, or other 
compensation." 

!WATCH IT! Careful drafting of WH-58 because 
Receipt can extinguish the claim or merely some 
portion of the claim.

!Unsupervised Settlements: Supreme Court has held 
that an unsupervised settlement of FLSA claims does 
not preclude employee from later suing

!Recent Developments: Parties may enter enforceable 
settlement if carefully articulate genuine disputed 
amount between employer and employee and include 
specific language
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Before the DOL Ever Arrives…
Compensation & Payroll Policies

Fair Labor Standards Act

Put Up the Poster

www.dol.gov/esa/regs/compliance/posters/
flsa.htm

Employee Classifications

Overtime
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FLSA CHECKLIST:
Review Classifications

• Convert low-paid supervisory personnel 
and others earning less than $455 / 
week to non-exempt status

• Convert misclassified employees or 
employees consistently failing to 
perform exempt duties to non-exempt 
status
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FLSA CHECKLIST:
Review Payroll Practices

• Review sample payroll runs for salary of 
part-time and other workers at $455 / 
week threshold

• Make sure you are complying with salary 
basis test

• Train managers and payroll workers to 
avoid impermissible deductions
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FLSA CHECKLIST:
Confirm Records Retention

• Basic Info: Name, SSN, Home Address, Gender 
(for EPA), regular work shift, regular rate or salary, 
hours worked, deductions, payment dates & 
amounts, birthday (if under 19 yrs old)

• Preservation for 3+ yrs: payroll, work certificates, 
employment contracts, time sheets, wage rate 
tables, shift schedules

• Availability: Must be available within 72 hours if 
offsite
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FLSA CHECKLIST:
Review Job Descriptions

• Better describe actual “primary” duties

• Emphasize exempt duties applying DOL language

• Detail discretion and independent judgment, where 
applicable

• Expressly give executives authority to hire and fire or to 
make recommendations that will be given particular 
weight

• Document determination of a position’s primary duty

• Document why workers are exempt, and under which 
exemption

• Seek counsel for close classification issues
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SAMPLE JOB DESCRIPTION FORM

Job Title: [Executive]           Date of Description: __________

Reports To: _________            Exempt [X]   Non-Exempt [  ]

Salary : [$455+/week]          Full-time [X]  Part-time [  ]

Position Summary: Primarily responsible to [POSITION] for general management and coordination of 
[Dept, Task or Project].  Directs the programs, staffing, budget, fund development, community and 
public relations, facilities and staff relations of the [Employer] through established professional 
management procedures consistent with the philosophy, purpose and funding sources of [Employer]

Supervisory Responsibilities: Directs the work of [Position/Group] staff.  Has authority to hire or fire 
other employees [OR suggestions and recommendations as to the hiring, firing, advancement, 
promotion or any other change of status of [position/group] staff will be given particular weight].

I.      Qualifications: [Education & Experience]

II.     Essential Duties & Responsibilities: Responsible for making major decisions regarding 
management and operations of [Dept/Task/Proj], including preparation of budget...

III.    Personal Skills: _____________

IV.     Physical and Sensory: ______

V.       Equipment and Work Aids Used: _____________

VI.    At-Will Employment This description is not a contract of employment.  All employees of 
[Employer] are at-will employees.  This position will be revised from time to time as needed to meet 
client, regulatory and business needs.

The above statements are intended to describe the general nature and level of work being 
performed. The are not intended to be construed as exhaustive of all responsibilities, duties and 
skills required for the position. 

Signature, Date and Witness.
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FLSA CHECKLIST:
Revise Handbooks & Policies

• To comply with salary basis test

• To define the workweek

• To distinguish policies for exempt 
workers from nonexempt employees

• To add in “safe harbor” policy to allow 
correction of improper deductions
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THE END

All information in this article is informational only and is not legal 

advice. Should you have any questions or a situation requiring 

advice on specific facts, please contact an attorney.   All images 

and sound clips used for educational purposes only.

Copyright 2008 by Garlo Ward, P.C., all rights reserved. 
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requirements. If an employer changes the pay period permanently, it must calculate wages on both the old pay 
period and the new pay period and pay the amount that is more advantageous to each employee in the pay 
period when the change was made.  
 
Premium pay for daily overtime under the 8 and 80 system may be credited towards the overtime compensation 
due for hours worked in excess of 80 for that period.  
 
Bonuses  
 
For purposes of calculating overtime pay, section 7(e) of the FLSA provides that non-discretionary bonuses 
must be included in the regular rate of pay. Non-discretionary bonuses include those that are announced to 
employees to encourage them to work more steadily, rapidly or efficiently, and bonuses designed to encourage 
employees to remain with a facility. Few bonuses are discretionary under the FLSA, allowing exclusion from 
the regular rate. See Regulations 29 CFR 778.200 and 778.208.  
 
Referral bonuses paid for recruitment of new employees are not included in the regular rate of pay if all of the 
following conditions are met: (1) participation is strictly voluntary; (2) recruitment efforts do not involve 
significant time; and (3) the activity is limited to after-hours solicitation done only among friends, relatives, 
neighbors and acquaintances as part of the employees’ social affairs.  
 
Example: Attendance Bonus  
 
An intermediate care facility for the disabled pays its employees on a bi-weekly basis. If employees work all the 
hours that they are scheduled to work in a pay period, they are given a $100 bonus. If an employee works 
overtime, must this bonus be included in their regular rate of pay for overtime purposes?  
 
Yes. In computing an employee’s regular rate under the 40 hour overtime system, the employer must add half of 
the bi-weekly bonus ($50) to the employee’s earnings (hourly rate times the total hours worked) for that week. 
The resulting total compensation would be divided by the total hours the employee worked during that week to 
determine the regular rate.  
 
Overtime Computation under the 40 Hours System  
 
An employee paid biweekly at a rate of $12 per hour plus a $100 attendance bonus, working a schedule of 56 
hours per week as shown in the chart below, would be due overtime pay as follows:  
 

 
$100 (bi-weekly attendance bonus) ÷ 2 =     $50 (weekly bonus equivalent)  
56 hours worked x $12/hour + $50 (weekly bonus equivalent) =  $722 (total ST compensation)  
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$722 (total ST compensation) ÷ 56 hours worked =    $12.89 (regular rate)  
$12.89 (regular rate) x ½ =       $6.45 (half-time premium)  
$12.89 (regular rate) + $6.45 (half-time premium) =   $19.34 (overtime rate)  
 
40 (straight time hours) x $12.89 (regular rate) =    $515.60 (straight time earnings)  
16 (overtime hours) x $19.34 (overtime rate) =    $309.44 (overtime earnings)  
Total earnings for week one      $825.04  
Total earnings for week two      $825.04  
Total earnings for bi-weekly period     $1,650.08  
 
Overtime Computation under the 8 and 80 System 
 
If the same employee, paid at $12 an hour with a $100 attendance bonus, worked the same scheduled time for 
the bi-weekly period, under the 8 and 80 system, the employee would have worked 8 hours of overtime on 
Wednesday and 8 hours of overtime on Friday during the first week and 8 hours of overtime on Wednesday and 
8 hours of overtime on Saturday during the second week, and would be due overtime pay as follows:  
 
(bi-weekly attendance bonus) =      $100  
112 hours worked x $12/hour + $100 (attendance bonus) =   $1,444 (total ST compensation)  
$1,444 (total ST compensation) ÷ 112 hours =    $12.89 (regular rate)  
$12.89 (regular rate) x ½ =       $ 6.45 (half-time premium)  
$12.89 (regular rate) + $6.45 (half-time premium) =   $19.34 (overtime rate)  
 
$12.89 (regular rate) x 80 (straight time hours) =    $1,031.20 (straight time earnings)  
$19.34 (overtime rate) x 32 (overtime hours worked) =   $ 618.88 (overtime earnings)  
Total earnings for the bi-weekly period =     $1,650.08  
 
Example: Retention Bonus  
 
In an effort to attract more nursing personnel, a skilled nursing facility’s nursing department gives hourly paid 
LPNs and RNs a $2,000 bonus after being employed six months. Does this bonus have to be included in the 
regular rate? If so, how does it need to be calculated?  
 
Yes. The retention bonus must be included in the regular rate calculation in overtime weeks covered by the 
bonus period. The retention bonus described above was earned over six months or 26 weeks. The weekly 
equivalent is $76.92 ($2,000 ÷ 26 weeks). If an employee works overtime during the 26 week period, the 
increase in the regular rate is calculated by dividing $76.92 by the total hours worked during the overtime week.  
 
Overtime Computation under the 40 Hours System  
 
In the following calculation, the $2,000 retention bonus was earned over six months or 26 weeks, for a weekly 
equivalent of $76.92 ($2000 ÷ 26 weeks). If the employee worked ten hours of overtime in their 9th week of 
employment, the employee would be due an additional $7.70 in overtime earning as follows:  
 
$76.92 ÷ 50 hours =        $1.54 (increase in the regular rate)  
$1.54 x ½ =         $ .77 (increase in the additional half-time)  
$ .77 x 10 hours of overtime worked =                                              $7.70 (increase in overtime earnings due to 

the bonus)  
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Overtime Computation under the 8 and 80 System  
 
If an employee paid under the 8 and 80 system of overtime receives the same $2,000 retention bonus after six 
months, the employee would be due an additional $13.77 in overtime earnings after working 95 hours, 17 of 
which are overtime hours, in a 14-day period as follows:  
 
$76.92 x 2 weeks =                                                                             $153.84 (additional straight-time)  
$153.84 ÷ 95 hours worked =      $1.62 (increase in regular rate)  
$1.62 x ½ =         $ .81 (increase in the additional half-time)   
$ .81 x 17 hours of overtime worked =                                              $13.77 (increase in overtime earnings due to    

the bonus)  
 
Example: Supplementary Shift Bonus  
 
At a residential care facility, if employees fill in for another employee who calls in sick, they are paid a 
supplementary shift bonus of $75. Does this bonus have to be included in the regular rate for overtime 
purposes?  
 
Yes, it must be included in the regular rate. If an employee works 85 hours in a 14-day pay period (including 
five overtime hours), a $75 bonus would increase the regular rate by $.88 an hour as follows:  
 
$75 ÷ 85 hours worked =       $ .88 (increase in regular rate)  
$.88 x ½ =                                                                                           $ .44 (increase in the additional half-time)  
$ .44 x 5 hours of overtime worked =                                                $2.20 (increase in overtime earnings due to    

the bonus) 
 
Shift Differentials  
 
Employers also must include shift differential pay when determining an employee’s regular rate of pay. See 
Regulations 29 CFR 778.207(b). The following examples provide guidance on how to calculate overtime for 
employees who receive shift differential pay.  
 
Example: Single Shift Differential  
 
A personal care assistant at an assisted living facility is paid $8 an hour and overtime on the basis of the 40 hour 
workweek system. She works three eight-hour day shifts at $8 an hour and three eight-hour evening shifts. The 
assistant is paid $1 shift differential for each hour worked on the evening shift. How much should she be paid 
for her eight hours of overtime?  
 
The additional half-time must be computed based on the regular rate of pay. The regular rate is defined as the 
total remuneration divided by the total hours worked. The assistant earned a total of $408 for the 48 hours that 
she worked ($8 an hour times 24 hours plus $9 an hour times 24 hours). Her regular rate equaled $8.50 and her 
half-time premium is $4.25. Her total earnings for the 8 hours of overtime are $102.  
 
Straight-time computation  
 
3 days x 8 hours/day x $8/hour     $192  
3 evenings x 8 hours/evening x $8/hour     $192  
3 evenings x 8 hours/evening x $1/hour (shift differential)   $ 24  
Total ST earnings        $408  

http://www.dol.gov/dol/allcfr/ESA/Title_29/Part_778/29CFR778.207.htm
http://www.dol.gov/dol/allcfr/ESA/Title_29/Part_778/29CFR778.207.htm
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Regular rate and half-time premium computation  
 
$408 (total ST compensation) ÷ 48 (total hours worked) =   $ 8.50 (regular rate)  
$ 8.50 (regular rate) x ½ =       $ 4.25 (half-time premium)  
$ 8.50 (regular rate) + $ 4.25 (half-time premium) =   $12.75 (overtime rate)  
 
Total compensation calculation  
 
40 hours x $ 8.50 (regular rate) =      $340 (straight time earnings)  
8 overtime hours x $12.75 (overtime rate) =     $102 (overtime earnings)  
Total earnings        $442  
 
Example: Two Different Shift Differentials  
 
Registered nurses (RNs) at a skilled nursing facility are paid a basic hourly rate of $22 an hour. When they 
work the evening shift, they are paid a shift differential of $1 an hour. When they work the night shift they are 
paid a shift differential of $2 an hour. When working overtime, RNs are paid time-and-one-half of their basic 
hourly rate of $22. Is this in compliance with the FLSA overtime standard?  
 
No. Under the FLSA, the additional half-time compensation must be paid on the regular rate which is defined as 
the total remuneration divided by the total hours worked. Overtime compensation must be calculated on the 
regular rate, which will exceed the hourly rate when shift differentials are paid.  
 
Computation of total compensation for 40 hour system  
 

 
 
16 day hours x $22 =        $352  
16 evening hours x $ 22 =       $352  
16 evening hours x $1shift differential =     $16  
16 night hours x $22 =       $352  
16 night hours x $2 shift differential =     $32  
$352 + $352 + $16 + $352 + $32 =      $1,104 total ST compensation) 
16 day hours + 16 evening hours + 16 night hours =   48 total hours worked  
$1,104 (total ST compensation) ÷ 48 (hours worked) =   $23 (regular rate)  
$23 ÷ ½         $11.50 (half-time premium)  
$23 + $11.50 =        $34.50 (overtime rate)  
 
$23 x 40 hours =        $920 (straight time earnings)  
$34.50 (overtime rate) x 8 overtime hours =     $276 (overtime earnings)  
Total weekly earnings       $1,196  
 


